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California Regional Water Quality Courol Board
Los Angeles Region

320 West Fourth Sireet, Suite 200, Los Angeles, California 90013

Linda’S. ‘Adﬂrfﬂs (213) 576-6600 * Fax (213) 576-6640 : " Arnold‘S¢hwarzenegger
Secretary for hittp://www.waterboards.ca.gov/losangeles ' Governor
Environmental Protection

December 10 2009 : : ,. - VIA CERTIFIED MAIL

: e 7005 0390 0000 4138 6273
Mr. Philip Lopez . _ ) IO
Smucker Fruit Processing Co.
800 Commercial Avenue -
Oxnard, CA 93030

No.  R4-2009-0117-SW  OFFER TO PARTICIPATE IN EXPEDITED PAYMENT
PROGRAM FOR THE FAILURE TO SUBMIT AN ANNUAL REPORT AS REQUIRED
BY STATE WATER RESOURCES CONTROL BOARD GENERAL PERM!T FOR
STORMWATER DISCHARGES ASSOCIATED" WlTH iNDUSTRIAL ACTIV!TIES
ORDER NO 97 03- DWQ NPDES NO CASOOOOO1 '

SMUCKER FRUIT PROCESSING CO. 800 COMMERCIAL AVENUE OXNARD CA
93030 (WDID # 4561 005409)

The Sm’ucker Fru|t Processrng Co. (heremaﬁer “Permrttee”) located at 800 Commercrat
Avenue in the City of Oxnard, is regulated under the General Industrial Stormwater
Permit: (Perr t) and is 1dent1f|ed by WDID No. 456[ 005409 The Permrttee s Notice of
intent (NOI) was processed by the State Water Resources Control Board on November
25,1992, The" Permrt under Sectron B 14 requrres the Permrtteee to submlt an annual'
report by July 1 of each year.

This letter is to notify Smucker Fruit Processing Co. of an alleged violation of the
California Water Code regardmg the failure to"submit an annual report’ to the California -
Regional Water Quality Control Board, Los /-\ngeles Region (heremafter “Regronal
Water Board”), as required by. the State Water Resources Control Board’s General
Permit “for Stormwater Discharges Associated with Industrial Activities (heremaﬁer
“General Permit’). This letter also notifies the Permittee of the opportunity to partrcrpate
in the Regional Water Board's Expedited Payment Program for Annual ‘Reporting
Violations (hereinafter “Expedited Payment Program”). The Expedited Payment
Program addresses liability that may be assessed pursuant to Caln‘omra Water Code

sectron 13385

California Environmental Protection Agency
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Mr. Phillip Lopez -2- December 10, 2009
Smucker Fruit Processing Co.

NOTICE OF VIOLATION:

Based on the Regional Water Board's records, it is alleged that as of November 17,
2009 the Permittee has failed to submit an annual report by July 1, 2008, to the
Regional Water Board as required under Section B.14 of the General Permit. Failure to
submit such an annual report violates the requirements of the General Permit, the
California Water Code, and the Federal Clean Water Act. This failure is identified in the

Second Notice of Noncompliance (hereinafter “NON") attached hereto as Exhibit “A™. '

STATUTORY LIABILITY:

Pursuant.to California Water Code sections 13385(a)(2) and 13385(c)(1), the Permittee
is “subject to -discretionary .adminjstrative civil liabilities of up to TEN THOUSAND
DOLLARS"’@’I 0,000.00):-for each-day in: Wh|oh a VJoIatlon .occurs;(i.e., each day the
Permittee-fails to. submltnan annual. report after July.1 of: each year) These dlscretlonary
administrative civil liabilities may becassessed by,the Reglona! Water. Board begmnmg
with the date that the violation(s) first occurred. In this matter, and as set forth above,
the days in violation will be calculated from July 2, 2008.

In addition, pursuant to California Water Code sections 13399.31(c) and 13399.33(c),
the Permittee shall also be subject to a minimum penalty of not less than ONE
THOUSAND DOLLARS ($1,000.00) to be assessed by the Regional Water Board if the
Permittee fajls-to submit an annual report within sixty (60) days after the first notice of
such fallure was__,_sent The statute requnres that the Reglonal Water Board provnde the
mittee W WO separate, notlces ol noncompllance (each at least thirty [30] days
apart) outhmng the. Permitiee’s. failure to submit an annual report. A copy of the second
notlce lssued fo the Permlttee is attached hereto as Exhlblt “A”, Cahforma Watér Code
section 13399.33(d) also allows the Regional Water Board to recover the enforcement
costs it incurred regarding the Permittee’s failure to submit an annial report.

The, formlal enforcem'“:nt} actlon that the Reglonal Water Board uses to assess such civil
; 'complal_nt although the Regxonal Water Board

forth kanCahfomla Water Bode sect _ 123385( )(1)

CONDITIONAL OFFER TO PARTICIPATE IN EXPEDITED PAYMENT PROGRAM:
The Permittee can avoid a formal enforcement action and settle the alleéed annual
reporting violation identified in the NON attached hereto as Exhibit “A” by participating

in the Regional Water Board's Expedited Payment Program. Details of the proposed
settlement are described in detail below, as well as in the “Acceptance of Conditional
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Mr. Phillip Lopez -3- December 10, 2009
Smucker Fruit Processing Co. , ‘ e

Resolution and Waiver of Right to Hearing, [Proposed} Order” (heremaﬁer “Acceptance
and Waiver’) enclosed herewith. ‘

To promote resolution of the alleged annual reporting violation, the -Regional Water
Board makes the following conditional offer. The Permittee may accept this-offer, waive
its right to a hearing, submit its overdue annual report within 30 days of the date of this
letter, and pay a ONE THOUSAND DOLLAR ($1,000.000) administrative civil liability for
the annual reporting violation identified in the NON attached hereto as -Exhibit "A%- if
the Permittee -elects to do so, subject to the conditions set forth herein, the ‘Regional,
Water Board will accept the Permittee’s 'overdue annual report and the payment of the
administrative civil liability in settiement of any enforcement action that would otherwise
arise out of the annual reporting violation identified in the - ‘NON attached hereto as
Exhibit “A”. After timely receipt of the Permittee's overdue annual report and payment of
the administrative civil liability, the Regional Water Board will forego issuance of a
formal administrative civil liability complaint, will not refer said violations-to the Attorneyt
General, and will waive its right to seek any additional penalties or fiabilities, including.
the Regional Water Board’s costs of -enforcement, for the annual reportmg vro:latron\ ‘
ldentlﬂed in'the NON attaohed hereto as Exhibit "A”. ’ BT e e

The Expedrted Payment Program does not address lrablhty for any vrolatlon that rs not ,
specrﬂoally 1dent|ﬂed in the NON attached hereto as Exhrbrt “A” R T

PERMITTEE’S OPTlONS AND INSTRUCTIONS FOR RESPONDING TO OFFER

ACCEPTING OFFER

lf the Permrttee accepts thrs offer please Complete and return the Aoceptanoe and
Waiver enclosed herewith within 30 days of the date of this letter by certified mail, return
receipt requested addressed as follows: : '

California Regional Water Qualrty Control Boa rd
Los Angeles Region = . -
320 West Fourth Street, ‘Suite 200

Los Angeles, California 90013

Attn Ms. Ann Zaszkodna

Addltronally, submit an annual report as requrred under the General Permrt Wrthln 30 days
of the date of this letter by certified mail, return receipt requested to the address
referenced above or by submitting a signed, electronic copy of the report by e-mail to
Ms. Ann Zaszkodna at azaskodna@uwaterboards.ca.gov. A blank copy of the annual
report form may be. downtoaded trom the State Water Resources Control Board web

siter
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Mr. Phillip Lopez -4 - December 10, 2009
Smucker Fruit Processing Co.

http://water101.waterboards.ca.gov/dhtip://watert01.waterboards.ca.gov/dwgdas/storm
water/search/annrpt07 08.aspwgdas/stormwater/search/annrpt07 08.asp

Further, the Permittee must also submit the ONE THOUSAND DOLLAR ($1,000.000)
administrative civil liability by cashier's check or by certified check made payable to the
“State Water Pollution :Cleanup and Abatement Account” to the Regional Water Board,
at the ‘address referenced ‘above, .no laterthan 80 calendar:days after the date the
Permittee receives written noticé that the Executive :Officer of the Regional Water Board
has formally endorsed the “Acceptance and Waiver." Failure 1o pay the penalty within the
required time period may subjectithe Permittee to-furtherfiability.

CONTESTING THE ALLEGED VIOLATION:

If the ‘Parmittee ‘wighes'to contest the annual reéporting violation alleged in the NON
atteehed héreto ‘as Exhibit“A”, the challenge imust e received. within 30 days of the
date of thisdetter Pleass ddentify, in wWriting ;andzsent by:certified mail; return.receipt
requested -tothe ‘address above, the basis for the :Permittee’s :challenge -(factual error,
affirmative defense, etc.). The Regional Water Board staff-will evaluate that basis and
make one of the following determinations: If the Regional Water Board staff determines
that'the alleged annual reporting” violation .is not supported, no furthgr action will be
taken against the Permittee for that violation, and.the.Permittee will-be notified of that
determination. If the Regional Water Board staff determines that the contested violation
as alleged is' metitoriods; the Permiittee Should expect that: azformal enforgement action
will be pursued and that the Permittee will receive notice of any deadlines associated
with that action. In a formal enforcement action, the liability amiount sought -and/or
imposed may significantly exceed the liability amount set forth in this Conditional Offer.
Moreover,ithe cost of enforcement isa facter that canibe: censmlered in. assessmg the

ligbility armount.

REJECTING OFFER:

If the Permittee chooses to reject the Reg|onal Water- Board soffer and/or chooses not
to complete and return the Acceptanceland Waiver;the Permittee should expect that a
formal enforcement action will be putsiied -and:-that:it will receive notice of any
deadlines associated with that action. As previously:stated, :in-such an action, the
liability amount sought and/or imposed may significantly exceed the liability amount set
forth in this Conditional +Offet. Moreover, the Regional~Water Board's, cost of
enforcement is a factor that.can be consndered gla] assessmg the Permlttees liability

amount

The Permittee should also note that in the event the Regl@nal Water-Board pursues. a
formal enforcement action for the annual reporting violation alleged in the NON
attached hereto as Exhibit “A,” the Regional Water Board shall review its records to
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Mr. Phillip Lopez -5 - | December 10, 2009
Smucker Fruit Processing Co. , L R o

determine whether the Permittee ‘has previously failed to submit an annual report as
required by the General Permit, and whether the Permittee has repeatedly failed to
comply with that requirement. The Regional Water Board shall consider any such
previous failures when assessing the Permittee’s liability amount. This consideration
may result in the liability amount being sought and/or imposed to sngnlﬂcantly exceed
the liability amount set forth in this Conditionai Offer.

CONDITIONS FOR REGIONAL WATER BOARD’S ACCEPTANCE OF "RE-‘SOL[J‘TIZON‘-“ "

This offer to participate in the Regional Water Board's Expedlted Payment Program is
conditioned upon the Regional Water Board's receipt of the Permittee’s annual report
as required by the General Permit within 30 days of the date of this letter. If the
Permittee chooses not to, or fails to submit, an annual report within 30 days of the date
of ‘this letter, this offer will be deemed withdrawn and a formal enforcement action will
be pursued. After the offer is deemed withdrawn, the Regional Water Board will notn‘y
the Permittee.of the lmpendlng enforcement action-and any assoc1ated deadhnes

Should the Permittee participate in the Expedlted Payment Program, the settlement will
‘be published in the following manner: Federal regulations require the Reglona! Water
Board to publish notice of and to provide at least 30 days for public comment-on any
v settlement of an enforcement action addressing NPDES permit violations (40 C.F.R.
section 123.27(d)(2)(iii)). Upon the timely receipt, within 30 days of the date ‘of this
letter, of the Permittee’s Acceptance and Waiver and annual report, the Regional Water
Board staff will publish a notice of the proposed resolution of the annual reporting
violation alleged in the NON -attached hereto as Exhibit “A”. |

If no comments are received within the notice period, the Regional Water Board's
Executive Officer will formally endorse the Acceptance and Waiver as a stipulated order
assessing the uncontested penalty amount pursuant to California Water Code section
13385(c)(1), as described under the heading “Statutory Liability” herein.

If, however, significant comments are received in opposition to the settiement, this offer
may be withdrawn. If the Regional Water Board’s offer is withdrawn, the Permittee will
be advised of that withdrawal, and the Permittee’s waiver pursuant to the Acceptance
and Waiver will also be treated as withdrawn. After the Regional Water Board’s offer
and the Permittee’s waiver are deemed withdrawn, the unresolved violations will be
addressed in a formal enforcement action. An administrative civil liability complaint may
be issued and the matter may be set for a hearing before the Regional Water Board or
the State Water Board. For such a liability hearing, the Permittee understands that this
Acceptance and Waiver endorsed by the Permittee shall be treated as a settlement
communication and shall not be used as evidence in that hearing.

California Environmental Protection Agency
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Mr. Phillip Lopez -6 - December 10, 2009
Smucker Fruit Processing Co.

Any questions about the Notice of Noncompliance, this Conditional Offer, and/or the
Acceptance and Waiver, should be directed to Ms. Ann Zaszkodna at 213-620-2120,

Sincerely,

Sl g
Samuel Unger, PE’
Assistant Executive Officer

Enclosures:

o Exhibit “A"—S8econd Notice of Noncompliance

« Acceptance of Conditional Resolution and Waiver of Right to Hearing; (Proposed)
i PP el oSt )

cc: Ann Carroll, Office of Enforcement, State Water Resources ‘Control Board

California-Environmental Protection Agency
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California Regional Water Quality.-C-oﬁffol Board

Q Los Angeles Region

Linda'S. Adams 320 West Fourth Street, Suite 200, Los Angeles, California 90013 R :
Seer ot (213) 576-6600 « Fax (213) 576-6640 Arnold Schwarzenegger
Environf?z;zz;j ]f: 'oo7tectz'on ‘ . . ht_tpﬂ://www.wate‘rbg.a_ygls.ca.gov/losan_geles o ~ Governor

December 10,2009 : ‘ ‘ VIA CERTIFIED MAIL -
A » ) 7005 0390 0000 4138 6273.
Mr. Phillip Lopez e T
Smucker Fruit Processing Co.-
800 Commercial Avenue

- Oxnard, CA 93030

EXHIBIT AT
SECOND NOTICE OF NONCOMPLIANCE

No. R4 2009-0117-SW: OFFER TO PART!CIPATE !N EXPED!TED PAYMENTV
PROGRAM FOR THE FAILURE TO SUBMIT AN ANNUAL REPORT 'AS REQUIRED
BY STATE WATER RESOURCES CONTROL BOARD GENERAL PERMIT FOR'
STORMWATER DISCHARGES ASSOCIATED WITH INDUSTRIAL ACTlViTlES
ORDER-NO. 97-03-DWQ, NPDES NO CAS000001.

SMUCKER FRUIT PROCESSING CO., 800 COMMERCIAL AVENUE .XNARD
"CALIFORNIA 93030 (WDID No. 456 I 005409) L

Dear Mr. Lo;pez_:

On June 16, 2009, our office sent you a notice of noncompliance (hereinafter “NON”)
via certified mail regarding your facility, located at the above address. You were
informed in that NON that your facility is regulated under the State Water Resources
Control Board’s General Permit for Stormwater Discharges Associated with Industrial
Activities (hereinafter “General Permit), which requires you to submit an annual report
by July 1 of each year.

According to our records, we have not received the annual report that was due on July
1, 2008. Therefore, you continue to be in violation of the requirements of the General
Permit, the California Water Code, and the Federal Clean Water Act and have fajled 1o
respond to the first notice of noncompliance sent to you by this office.

Pursuant to the California Water Code, sections 13385(a)(2) and 13385(c)(1), you are
subject to discretionary administrative civil liabilities of up to TEN THOUSAND
DOLLARS ($10,000.00) for each day you failed to submit an annual report calculated
from July 2, 2008.

Cualifornia Environmental Protection Agency
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Mr. Phillip Lopez -2- December 10, 2009
Smucker Fruit Processing Co.

In addition, pursuant to California Water Code sections 13399.31(c) and 13399.33(c),
you shall also be subject to a minimum penalty of not less than ONE THOUSAND
DOLLARS ($1,000.00) to be assessed by the Regional Water Board, as you have failed
to submit an annual report within sixty (60) days after the first notice of such failure was
sent, and as you have now received two separate notices of such failure as required by
statute. California Water Code section 13399.33(d) also allows the Regional Water
Board to resover the costs incurred regarding the Permittee's failure to submit an

annual report.

The formal enforcement action that the Regional Water Board uses to assess such civil
liabilities is an administrative civil liability complaint, although the Regional Water Board
may instead refer such matters to the Office of the Attorney General for prosecution. If
referred to the Attorney General for prosecution,:the Superior Court may assess civil
liability up to TWENTY-FIVE THOUSAND DOLLARS ($25,000.00) per violation, as set
forth in California Water Code section;13385(b)(4,)..You will.be notified of any deadlines
associated with a formal enforcement action pursued by our office in this matter.
If-yourhave any-questions; please contagt Ms: Ann Zaszkodna at 214.3-620-2120. .

Sincerely,

Samuel Unger, PE
Assistant Executive Officer

California.Environmental Protection.Agency
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California Reolonal Water Quahty Control Board

‘ \‘/‘ Los Angeles Region

320 West:Fourth-Street, ‘Suite 200, Los Angeles,iCalifornia §0013

Linda S. Adams : (213) 576-6600 + Fax (213) 576-6640 . N | Arnold Schwarzenegger |

Secretary for ' hittp://www.waterboards.ca.gov/losangeles - S Governor
Environmental Protection o : T A R g

No. R4-2009-0117-SW

 ACCEPTANCE OF CONDITIONAL RESOLUTION =~
* AND WAIVER OF RIGHT TO HEARING; (PROPOSED) ORDER

Mr. Phrlhp l_opez
Smucker Fruit Processing Co. - : :
800 Commercial Avenue, Oxnard, Callfornla 93030

(WDID # 456 1005409)

By srgmng below and returnlng this Aoceptance of Condrtlonal Resolutlon and Warver of Ri ght
to Hearing (hereinafter “Acceptance and Waiver”) to the California Regional Water' Quality

- Control Board, Los Angeles Region (° Reglonal ‘Water Board”), Smucker Fruit Processing Co.,
(hereinafter “Permlttee”) hereby accepts ‘the * “Offer 1o - Participate in the Regional Water- Boards
Expedited Payment Program for Annual Reporting Vlolatlons” (hereinafter “Conditional Offer”) and

waives the right to a hearing before the Regional ‘Water Board to dispute the allegations of
violations described in the ‘Second Notice:of Noncompliance (hereinafter “NON”) attached hereto
as Exhlblt “A” and incorporated herein by. referenoe L T

The Permittee agrees that the NON attached hereto shall serve as‘a complamt pursuant to
Article 2.5 of the California Water Code and thatno-‘separate complaint is required for the
Reglonal Water Board to assert jurisdiction over the alleged vrolatrons through rts Executrve

‘ Oﬁrcer The Permlttee agrees to perform the tollowrng

e :('I)Submlt an annual report as requlred under Sectlon KB 14' of the General Permlt for
Stormwater Discharges Associated with Industrial Activities (herelnafter “General Permlt”)
" by January 12, 2010, feturn receipt requested addressed as follows i

California Regional Water Qdallty Co:»trol Boaru
: ‘.'-'Los Angeles Region ™ " - :
“ = 320 West Fourth Street, ‘Suite: 200
-Los Angeles, California 90013
Attn: Ms. Ann Zaszkodna g

or by submrttmg a signed, eleotronlo copy of the report by e- mall to Ms. Arm Zaszkodna at
azaskodna@waterboards ca.gov : = : ‘

(2) Pay drscretlonary penaltles authorized by Caln‘omla Water Code seotlon 13385(0)( )

the sum of ONE THOUSAND DOLLARS ($1,000.000) (hereinafter “Expedited Payment
Amount”) by cashier's check “or by certified check made payable -to the “State Water
Pollutron Cleanup and Abatement Aooount whrch shall be deemed payment in tull of any

California-Environmental Protection Agency
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Mr. Phillip Lopez -2- December 10, 2009
Smucker Fruit Processing Co.

civil liability pursuant to California Water Code section 13385 or California Water Code
section 13399.33 that otherwise might be assessed for the violations described in the NON
attached hereto as Exhibit “A”". The Permittee understands that this Acceptance and
Waiver waives the Permittee’s right to contest the allegations in the NON attached hereto
as Exhibit “A” and the civil liability amount for such violations.

The Permittee understands that the failure to submit an annual report, as identified and
described above, shall cause the Regional Water Board’s Conditional Offer and the Permittee’s
waiver pursuant to this.Acceptance and:.¥Waiver o be withdrawn: . After the Regional Water
Board's Conditionall Offer iand the Permittee! s waiver are deemed withdrawn, the Permittee will
be advised of the withdrawals, an administrative civil liability complaint may be issued, and the
matter may be set for a hearing before the Regional Water Board or the State Water Board. For
such a liability hearing, the Permittee understands that this Acceptance and Waiver executed
by the Permittee will be treated as a settlement communication and will not be used as
evidence in that hearing.

The Permititee understands that this Acceptance and Waiver does not address or resolve
hablllty for any wolatnon that is not specn‘lcally identified in the NON attached hereto as Exhibit

‘lAﬂ .
Upon execution by the Permittee, the Acceptance and Waiver shall be returned to'f}%a following:

Expedited Payment:Program
California-Regional Water Quality-Control Board,
Los Angeles Region :

320 West Fourth Street, Suite 200

Los Angeles; Galifornia80013

Attn Ms Ann. Zaszkodna

The Permittee understands that federal regulatlens set forth at fitle 40, Code of Federal
Regulations, section 123.27(d)(2)(iii) require the Regional Water Board to publish notice of and
provide ‘at least:thirty (30) days for public:comment-on.any propesed-regolution of an.enforcement
action. Accordingly, thisiAcceptance ‘and ‘Waiver, prior to being. formally- endorsed by the
‘Executive Officer of the Regional Water.Board, will.be published :as required by law.for public
comment.

If no comments are recelved WIthm the notlce perlod tha’t ~c:ause the Executlve Officer of the
Regional Water Board to reconsider the:Expedited: Payme moun‘t ithe Executive Officer will
formally endorse this Acceptance and Waiver::: “Resolution of .th e,,,/v;olatlons by the Regional
Water Board will preclude Regional Water Board ac’non for. the annual reporting violation
alleged in the NON attached hereto as Exhibit “A” and incorporated by reference herein.

The Permlﬁee understands that |f S|gmﬂoant comments are reoelved R opposmon to the
Expedited Payment Amount, the offer on behalf of the Reglonal Water Board to resolve the
violations. set forth inthe-NON-attached hereto as Exhibit “A” may be withdrawn, If the Regional
Water:Board's ‘offer is withdrawn, the \Permittee:will be adv1sed of that WIthdrawal and the
Permittee’s waiver pursuant.to. the Aceepianee and Walver will, alsg -be: treated as withdrawn.
After the Regional Water: ‘Board!s offer andithe Permittee’s waiver. areﬂdeemed thhdrawn the
Permittee should expect that the unresolved violations will be addressed in a formal

California Environmental Protection Agency.
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Mr. Phillip Lopez . -3- | " December 10, 2009
Smucker Fruit Processing Co.

enforcement action. An administrative civil liability complaint may be issued and the matter may
be set for a hearing before the Regional Water Board or the State Water Board. For such a
liability ‘hearing, the Permittee understands that this Acceptance and Waiver endorsed by the
Permittee shall be treated as a settlement communication and shall not be used as evidence in

that hearing.

The Permittee understands that once this Acceptance and Waiver is formally endorsed by the
Executive Officer of the Regional Water Board, the full payment required by the deadline set
forth below is a condition of this Acceptance and Waiver. The Permittee shall pay the Expedited
Payment Amount of ONE THOUSAND DOLLARS ($1,000.000) by a cashier's check or certified
check for the full amount made payable to the “State Water Pollution Cleanup and Abatement
Account”. The payment will be submitted to the Regional. Water Board’s Expedited Payment
Program, at the address listed above no later than 30 calendar days after the date the Permittee
receives written notice of that the Executive Officer of the Regional Water Board has formally
endorsed this “Acceptance and Waiver.” |

| hereby affirm that 1 am duly authorized to act on behalf of and to bind the Permittee in the
‘making and giving of this Acceptance and Waiver.

- Smucker Fruit Processing Co.

(Permittee)

By:

(Signed Name) o (Date)

(Printed or typed name)

(Tiflé)

IT IS SO ORDERED PURSUANT TO CALIFORNIA WATER CODE SECTION 13385

Date: »

By:
Tracy Egoscue
Executive Officer
California Regional Water Quality Control Board,
‘Los Angeles Region .

California Environmental Proteciion Agency







